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ANTLCORPORATE LEGISLATION 





‘EFFECTIVE SUBSTITUTES 
FOR IN CORPORATION” 


BY JOHN H. SEARS, 
of the St. Louis Bar. 


Explanation and forms of organizations having usual advantages of corpora- 
tions, but not subject to corporate taxation, reports, qualification under foreign 
corporation laws, etc. 


These organizations are known as “Massachusetts Trusts.” A recent deci- 
sion of the United States Supreme Court holds that they are effected under 
the common law. They are, therefore, of interest everywhere. 
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A SMALL BOOK—With BIG IDEAS 


This book is published by the author. It is a monograph that no lawyer 
would wish to be without. It deals with a wholly new idea of business com- 
bination which is free from all corporation restrictions and has become very pop- 
ular in Massachusetts, where even the public corporations are making use of it. 
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CHARLES L. AVERY and HARRY ZIMMERHACKEL 


A Complete Verbatim Re-print of all’ Decisions Prior to 
the Pacific Reporter, as follows: 


63 Vols. CALIFORNIA REPORTS 
6 Vols. COLORADO REPORTS 

1 Vol. IDAHO REPORTS 
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2 Vols. NEW MEXICO REPORTS 
10 Vols.) OREGON REPORTS 

Vols. UTAH REPORTS 

Vol. WASHINGTON TER. REPORTS 
Vols. WYOMING REPORTS 


135 Volumes State Reports in 20 Uniform Books 


‘The set is a complete verbatim reprint containing complete decision, 
head notes, statement of case, etc. 

Every case is ANNOTATED, showing every citation in the thirteen 
Western States, U. S. and Federal Courts. 
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SHOULD DIVORCE BE GRANTED INDE- 
PENDENT OF STATUTORY GROUNDS 
WHERE BOTH PARTIES ASK FOR A 
DECREE? 





One of the judges of the Circuit Court 
of the City of St. Louis felt called upon 
a short time ago to make an announcement 
in a memorandum opinion denying a di- 
vorce, which, if conceded to be timely, 
argues that “the times are out of joint.” 

That his announcement was timely, re- 
flecting people, we believe, quite generally 
will admit, and that what he said does 
honor to his head and heart we wish to 
assert and here record his name. 

Judge Eugene McQuillin said: ‘Replying 
toa suggestion that one of the parties be 
granted a divorce—which one is not im- 
portant—suffice it to say that no court is 
justified under any system in going beyond 
the law, because it may be thought desir- 
able to relieve a difficult situation. Ob- 
viously the court should unhesitatingly en- 
force compliance with all mandatory stat- 
utory provisions designed to protect the 
sacredness of the marriage relation and 
the highest welfare of society and thus 
permit the will of the law as distinguished 
from the will of the court to prevail * * * 
What appears to be judicial legislation is 
sometimes invoked only for the purpose of 
ascertaining and giving effect to the legisla- 
tive intent; in a word, the will of the law. 
It should never be utilized to supplant a 
clear, positive mandate with what may be 
conceived to be the demands and conveni- 
ence and comfort of the parties litigant.” 

The announcement of this principle, 
where the question involved concerned a 
relation that is the basis of civilized gov- 
ernment, would in other days have seemed 
useless. ‘hat a member of the legal pro- 
fession should have suggested departure 
therefrom, under the circumstances, would 
have seemed startling. 

The however, is 


inference, as much 





against the courts as against our profes- 
sion. Counsel would never have made the 
suggestion, unless he had believed that 
the practice of courts justified the hope 
that it would be considered. 


Indeed, this counsel presumably may 
have entertained the view, that, if the yoke 
of a particular matrimonial venture has 
come to make the necks of the participants 
sore under its abrasions, it were better to 
allow them to agree to put it off than to 
compel them to manufacture legal cause 
for a court to throw it off. This view, we 
think, has many adherents, but it is not the 
law, and counsel and courts are the more 
bound to set faces of flint against. its pre- 
tensions. 


We argue naught for or against the lib- 
erality of statutes in their multiplication of 
grounds for divorce, but we do say that, 
if the proof of grounds is required, courts 
make a dead letter of the law, if they grant 
a divorce when the proof is not presented. 

A court, like the law, is “a passionless 
intellectuality,” or it is an usurper. Usurpa- 
tion can find no more ignoble use, than 
when it employs itself in sowing the seed 
of belief that the marriage relation may 
be dissolved upon other than legal grounds, 
howsoever frivolous those grounds may ap- 
pear. 

It were bad enough, if a mismated couple 
were allowed ex suo motu to declare they 
were tired and to will the breaking of the 
marriage bond and be free to seek new 
partners as the precursors of new discon- 
tent. This, however, would not be prosti- 
tuting courts nor the inculcation of belief 
that law is not law, if it interfere with per- 
sonal inclination or desire. 

Neither may it be said, that, if legal 
grounds are manifold and the duress of 
discord or desire drives to their manufac- 
ture, courts should not administer the law. 
Public policy cannot take its cue from the 
perversity of the public’s derelicts, except 
as its disciplinary hand may be laid upon 
them. They may prostitute their own lives 
and may scout things others hold sacred, 
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but the way to hope to correct their con- 
duct is not in allowing them to gain any 
encouragement from the fouling of the 
springs of law. 

In the multiplying of divorce in this 
country the courts have a duty that ought 
to be clearly defined. The evidence in di- 
vorce cases often is calculated to appeal 
to sympathy more than in other cases. 
Often a judge may believe that an appli- 
cant for divorce has really a far better 
claim to a decree, than one who proves a 
statutory ground. It may be a wife suffers 
what is to her an indignity far more repul- 
sive and humiliating than any statutory 
offense may be to another. There are dif- 
ferences in education, temperament, refine- 
ment, environment which makes all the dif- 
ference. Shall the judge bend the law to 
fit the case? 

Keven if he might bend the statute to 
accord to one person what would be denied 
to another, this would not be one whit as 
bad, as where he would swerve an hair’s 
breath to yield merely to a mutual desire. 
There is anarchy in a decision of the latter 
character, while as to the former its peculi- 
arity may be individual. 

We have known of judges wishing to 
exploit their benevolent impulses in these 
cases, and have often thought their efforts 
were mistakenly directed. Their personal 
views controlled them and their strict duty 
in applying the statute was, to an extent, 
lost sight of, and so also the sanction of 
law. 

There is too prevalent a feeling that, if 
a man and his wife wish to dissolve the 
marriage tie, it is the business of no one 
nor of the state to object. ‘The only way 
to expel this notion—tear it up root and 
branch—is to treat divorce cases with the 
same cold impartiality as other cases are 
treated. The statute speaks for itself as to 
its regard or lack of regard for human 
frailty, and when a judge interposes his 
personality he interferes with its policy and 
makes of its commands a medley of con- 
fusion. 








NOTES OF IMPORTANT DECISIONS 





LIBEL AND SLANDER—CHARGING CON. 
DUCT AS BEING A “MONSTROUS IMMoR. 
ALITY AND SCANDAL” NOT NECESSAR- 
ILY LIBEL PER SE.—The case of Gandia y, 
Pettingill, 32 Sup. Ct. 127, was brought by writ 


of error to the U. S. District Court of Porto’ 


Rico. The unanimous opinion therein, Jus. 
tice Holmes speaking for the court, is, to us 
a somewhat curious document. 

The facts show that Pettingill was United 
States Attorney for Porto Rico. He carried 
on, also, as was lawful, a private practice, 
even representing clients in suits against the 
government of Porto Rico, though his salary 
was paid by that government. Had he been 
an Officer of that government he would have 
been forbidden by law to do these things. 

A Porto Rican newspaper in a series of ar- 
ticles denounced Mr. Pettingill’s conduct as 
“a monstrous immorality, a scandal,” ete., but 
conveyed the impression that what he did 
was within the law. 

The court was requested to instruct the jury 
that plaintiff could not recover, however tech- 
nically lawful his conduct was, unless there 
was express malice or the comment went be 
yond reasonable limits. The case was revers 
ed for refusal to instruct as requested. 

It certainly seems libelous per se to charge 
one with conduct amounting to “monstrous 
immorality,” and what is a libel per se gives 
a right of action. One cannot prand another 
as a thief and not be liable, because a state- 
ment of the circumstances going to show him 
a thief might disprove the aspersion. 

Force seems to have been given to the fact 
that Porto Rican opinion reprobated such a 
practice as shown by its local policy, legisla 
tively expressed, but that would serve to show 
the editorial denunciation would attract sym 
pathy. , 

Mr. Justice Holmes speaks also in a manner 
somewhat strange in judicial writing as fol- 
lows: “We do not see how, making reason- 
able allowance for the somewhat more ex 
uberant expressions of meridional speech, it 
could be said, as a matter of law, that the 
comments set out in the declaration went be 
yond the permitted line.” 

It has by some been thought that to cast 
upon one an aspersion of dishonorable con 
duct was considered more serious the further 
South you went than in the other direction. 
Judicial cognizance, however, seems to knoW 
that to call one a thief at the equator is mere 
ly extravagance in speech—something like 
“the idle wind which no man respecteth’— 
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while in the temperate, or, at least, the north 
temperate zone of the Western Hemisphere, 
it would be libelous per se. 

We think Mr. Justice Holmes’ judicial 
cognizance embraces some things that are not 
50. 








THE COMMON LAW. 





What is “Common Law ?” 

In all countries, and under all legal sys- 
tems, the law in force does consist, not 
simply of the statutes enacted by the legis- 
lative power. Besides, and underlying the 
statutes, there is another body of law upon 
whic!: the statutes build and which they 
recognize, either by referring to it express- 
ly, or by inference, or by changing and re- 
voking it. This, law, not expressly en- 
acted by the lawgiver, and to which various 
names are given, is that necessary, supple- 
mentary, generally recognized body of law, 
without which the statutory law cannot be 
enforced, in many cases cannot be under- 
stood. 

Under our system, we call this supple- 
mentary body of law “common law.” 

Unfortunately, this name is used very 
loosely, however. Sometimes we find the 
expression used for law in contradistinc- 
tion from equity. At other times the name 
is used to mean “the common law of Eng- 
land,’ which—as applied by us—is to a 
great extent statutory. 

In using the term in this article, we 
shall, however, confine it to such law as is 
not statutory, but on the other hand in- 
clude there—under all law of this kind. 
whether strictly “law” or “equity.” 

How, and from what sources this law 
derives its authority, has always been more 
or less of a puzzle to jurisprudence ; equal- 
ly, how it springs into existence and de- 
velops; and what are its proper elements. 

Law is a rule of conduct; conduct is a 
tesult of association. In case there were 
but one human person on the earth, there 
would be no law, as the character of his 





conduct would be immaterial, he would 
have absolute freedom or license to do ex- 
actly as he pleased. But the moment an- 
other human being makes his appearance, 
the liberty of action of each and of both 
will become limited; in other words, mor- 
als make their appearance. If each re- 
spects the other’s liberty of action equally 
with his own, there will be no need of law, 
and if the opposite is the case, there will 
be no room for it; one or both will be ex- 
terminated. But with the appearance of 
the third man, law also makes its entry. 
With him comes the opportunity for as- 
sociation and for the organization of a 
superior force, the opportunity for the 
stronger to impose their will upon the 
weaker. Before, therefore, there can be 
any question of law, there must be an 
human society, possessing rules of con- 
duct and a power to enforce these rules. 
But this power, as primitively organized, 
is necessarily a de facto power only; it 
cannot show any certificate of election or 
appointment, it carries no policeman’s star 
ot other outward sign of authority. Its 
laws and commands do not emanate from 
an organized legislative power; no separa- 
tion of the powers of government has taken 
place. To all outward appearances, it rests 
on brute force merely, and it contains in 
itself the powers of legislation as well as 
of administration and enforcement. Still, 
this outward appearance is not the true 
one; no society can be founded on or exist 
by brute force only. The very idea and 
name of association or society carry with 
them a recognition of certain rulés bind- 
ing upon all or some of the members of 
the society, for the enforcement of which 
the association has taken place. 


These primitive rules of conduct spring 
from the inner consciousness of the mem- 
bers of society, and are more or less in- 
stinctive. They are “the law which the 
gentiles have written in their hearts.” And 
as such these rules are common law, law 
not enacted, but recognized as law by the 
powers that be, and tacitly acknowledged 
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as law by the great majority of the mem- 
bers of society, 

As society advances in numbers, in the 
diversity of interests and occupations, as 
life offers more and more prizes worth 
having, a certain and increasing number 
of its members imagine, consciously or un- 
that 
from and distinct from those of so- 


consciously, their true interests are 
away 
ciety as such; they cease to have the law 
written in their hearts. In order to keep 
such in order, and on the other hand, in 
order to limit the arbitrariness of the pow- 
ers that be, it becomes necessary to define 
the law and to embody it in distinct com- 
mandments. In this way conscious legis- 


lation makes its “There can 
be no doubt but that both Jacob and his 
all of 
learned during their stay in Egypt, if they 
did not know it before, that it was against 
the both to and to 


steal. 


appearance. 


sons, as well as their descendants, 


law commit murder 
But tramping around in the desert 
for a number of years, they very natural- 
ly became so anarchistic that it became 
necessary to specifically enact the law. 

the law does not do 
away with the common law, however ; its 


Whole be Oks 
about what the 


The enactment of 


abolition is an impossibility. 


have been written wor( 
“possession” signifies, or the word “theft” 
and whole books could be writ- 
of the funda- 
mental principles and terms of law. let 
all of dis- 


tinctions, and the subject never become 


Cic., C6C., 


ten about each and every 


alone their ramifications and 


exhausted. For this reason, no codifica- 
tion can ever become complete; nor can 
any enumeration of the acts which consti- 
tute, for instance a certain crime or tort. 
ever become exhaustive. 

The common law relieves us of the im- 
possible task of having to specify every 
legal and illegal act with their legal con- 
sequences. 
sake mankind has been 
‘The moment 


For their sins’ 
cursed with the enacted law. 
the law is enacted, it dies—or rather, it 


becomes mumified ; the spirit in it dies, and 





its body and skeleton only remain. At first 
it works as a relief from uncertainty, or 
from the antiquated rules of a former law, 
but within a comparatively short time the 
relations of life which it were to regulate, 
have developed, and changed, and cannot 
be squeezed into this law’s frame without 
straining the law and causing contusions of 
the material rights involved. 


The common law is always alive: it can- 
not die except with the society in which it 
lives. It may manifest itself more or less 
actively at different times, but it can never 
cease working, acting, developing, as long 
It is, in social 
the 
which uphold, develop, civilize s clety ; it 


as society remains. matters, 


the principal one of “silent forces” 
can do the opposite also, it may help to dis- 
organize, retard, brutalize society. History 
gives us many examples of both. 

The common law may be characterized 
as the general consciousness of law and 
justice entertained at any given time, or as 
the legal conscience of the people. In 
order to be of any practical use, it must, 
however, manifest itself. 

It is of the greatest importance to have 
a clear and correct idea of, how this mani- 
festation takes place, and what each mant- 
Almost all the troubles 


of the law arise from an erroneous concep- 


festation involves. 


tion of the ways in which the common law 
becomes manifest, and it a false valuation 
of the force and effect of each manifesta- 
tion. 

We said that the common law is always 
alive; as such it must always be either pro- 
It is much like a 
the 
the 


gressing or retrogressing. 
remain 
still 


language of every two successive genera- 


living language, which may 
same for many centuries, and 
tions is never identical: new words, new 
expressions, new ways of spelling will be 
born, appear and creep in, no one knows 
from where, and in the same manner old 
familiar words, expressions and ways of 
spelling will become obsolete and disap- 


pear, without it being possible to tell the 
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reasons: and what more is, such changes 
will often not be noticed by those using 
the language until some time after they 
have taken place. So the 
As students we are taught that such 


with common 
law. 
and such is a rule of the common law, and 
we commit it to memory as such; we may 
not have occasion to evoke it until many 
vears later, and then we suddenly become 
aware that this rule is not law any longer, 
although it has not been revoked, or some- 
thing else substituted for it by specific leg- 
islation: it simply cannot be the law any 
longer: the “silent force” has been at work, 
the legal conscience of the time cannot now 
tolerate it as law. 

Let us follow up this parallel between 
\Vhat are the 


by language ? 


language and common law. 
means of expression used 
Broadly speaking, they are speech, news- 
paper writings and literature, Those of the 
common law are the daily transaction of 
life, practice of the law (including the de- 
cisions of the courts), and jurisprudence. 

In the formation and development of a 
language, the first and the last means of ex- 
pression ‘are the best and most important. 
the first because it is nearest to the source 
of all language; the innate desire and ca- 
pacity of man, to find an adequate expres- 
sion for his thoughts and emotions; the 
second because it is practised by men who 
have made the study and use of the lan- 
guage their chief aim in life, and who are 
so trained, have had their sense of language 
so developed, that they can at once detect 
any fault of construction or derivation, can 
point out where the fault lies, what ought 
to be substituted, and can by their own 
Al- 


most all development to-day in a living 


writings, practise what they preach. 
language may be derived from and dis- 
tinctly traced to the slang and argot of yes- 
terday, as these have been adapted and 
purified by literature. 

but newspaper language in itself has a 
limited capacity only for developing and 
improving a language, while on the other 
hand, it can and often does degrade it. It 





is in the very nature of things that it must 
be so. The newspaper worker must be 
quick-that is the first requirement; he 
cannot take time to polish up his writings ; 
so many lines are expected from him every 
day, and he has barely time to get to-day’s 
article finished, before he must be on the 
hunt for “copy” for that of to-morrow. 
He becomes careless in his constructions : 
his writings must be ‘live, spicy, easily read 
in a spare minute—consequently, he uses 
the first expression that comes to hand, 
and it would be most unfair to judge a 
language from the appearance of it as used 
in newspapers. 

Newspaper writers are many, and the 
Most men 
with some education can learn to write a 


pay of most of them is meagre. 


newspaper,story; very few are by nature 
gifted, or can be trained to write literature. 
And even if they have the gift, the hurry 
of newspaper work prevents them from 
displaying it, and will in time destroy it in 
them. There are exceptions; you occas- 
ionally find a newspaper man with such a 
strong sense of language that he cannot 
help writing a good and pure style even as 
a reporter of police court cases ; or one en- 
dowed with such capacity for work, that 
after the day’s drudgery is over, he can sit 
down and produce real literature. But 
their number is very few, while that of the 
hackwriters is legion. If newspaper writ- 
ings were set up as the standard of lan- 
guage, the latter would soon be in a sorry 
plight, indeed, because the standard would 
then be set up by men who either did not 
have the time to write well, or did not have 
the ability to do it, and most probably had 
neither. 

And yet newspaper writings do have a 
great influence upon the evolution of a lan- 
guage. The direct influence is but smail 
for its improvement, but even here the old 
saying holds true, that necessity teaches 
the naked woman to spin. The very fact, 
that a short, apt and plain expression is 
constantly wanted and needed, will often 
force the newspaper man to “hit upon” a 
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“find” in this line. But the greatest influ- 
ence upon the language by newspaper writ- 
ers is indirect. Newspapers have become 
a daily necessity for almost all men. A 
century ago, or a little more, newspapers 
were few, and almost all other writings 
outside of the Bible and certain Hymn 
and Prayer books were beyond the reach 
of called the common people— 
many of whom, besides, 


what is 
could not read. 


Here is where the have 
done, and daily do their 
evolution of language, ‘‘as she is spoke.” It 
familiarizes the common man, who does 


not himself write, with the written lan- 


newspapers 
great work for the 


guage, with the rules of grammar, with 
the meaning of a number of words, phrases 
and expressions, which otherwise he would 
not have met with in his ordinary transac- 
tions of life. 

While, therefore, newspaper writings, as 
a rule, do not improve the language as such, 
but are rather apt to impair it, on the other 
hand they do, without doubt, develop and 
improve the common use of language, by 
giving to the general public a greater fa- 
miliarity with it and its ordinary rules. 
We stated 
that the three channels through which it 
expresses itself, are: first, the daily trans- 


Now as to the common law. 


actions of life; second, the practice of the 
law (including the decisions by the courts) 
and third jurisprudence. As with language, 
so with the common law; the first and the 
last, the most primitive and the most ela- 
borate channels of expression, are the most 
valuable. _ 

The daily transactions of practical life 
necessarily make the members of society 
stop and think; is this the proper and just 
way and manner in which this question 
should have been settled? Gradually there 
arises a common silent agreement as to the 
just and right way to settle it, and after 
a while we find that a custom has grown 
up for the settlement thereof. It can show 
no authority outside of its inner reason- 
ableness and of the fact that it is generally 





followed and submitted to by the public, 
or a certain class or portion thereof. 

All lawyers are familiar with such cus- 
toms which have sprung into life spontan- 
eously within almost all provinces of the 
law; they have no outward sanction, but 
if you can prove their existence, and that 
they are generally followed, they will be 
recognized by the enforcing power. 

This rather unconscious and _ instinctive 
development of the common law is of the 
greatest importance, and it forms the fun- 
dament upon which the other expressions 
thereof build and proceed. If the legal 
consciousness of the general public is alive 
and active, there will be a general advance 
in the law of the land, which will show 
itself both in the decisions 
and the of 
\hen von Savigny and his 
their theory of the law as a 
sary, historical growth, the state of which, 


by the courts 


in discussions jurisprudence. 
school set up 


steady, neces- 


at any given time, was beforehand deter- 
mined by all that had gone before it, they 
had their minds fixed upon this silent, un- 
conscious law-making, and they did law 
and jurisprudence the greatest service by 
bringing them back to earth from the ether- 
eal where the Naturalists and 
Rousseau’s school had kept them floating. 


spheres 


But they overlooked or disregarded the 
personal equation in the matter, as well as 
the fact that law is a rule of morals. 


Jurisprudence has been taken to mean 
many different things. But, at our time it 
is generally understood to mean the scienti- 
fic, study 
and exposition of positive law. 


systematic and comprehensive 

Its subject is conceded to be the law that 
is, and not the law that ought to be, but 
this definition does not restrain it from 
seeking and finding the true general prin- 
ciples upon which the law builds, and from 
pointing out, first, where and how the posi- 
tive law has departed from general princi- 
pals, otherwise recognized and adopted by 
it, and second, what ought to be substituted 
in place of such incongruent rules in order 
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to make the whole body of the law harmon- 


10us. 


Jurisprudence is of the same importance 
to and has the same influence upon law, as 
literature has to and upon language; it sets 
up the standard which should be followed. 
But like literature, it has no outward au- 
thority ; its results and dicta have no force 
except in so far as they, by their own ex- 
cellence, force men to accept them. 


This is exactly the point, where the real 
value of jurisprudence attaches, namely 
that it is without any outward authority at 
all: as long as it can preserve itself free 
from any ambition to take the place of the 
positive law, it will remain the uncorrupted 
seeker after truth; but the moment it de- 
viates the least bit from the purely scienti- 
fic path, it becomes bound up with political 
and social parties, sympathies and antagon- 
If it is necessary for justice to be 
blindfolded, it is equally and even more 
necessary for jurisprudence to be so. While 
the result may be that the blind leads the 
blind, it must be remembered, that it is 
only the material sight which has been 
shut out; the spiritual sight remains, and 
so much the keener, because any disturb- 
ance by the material sight has been done 
away with. 


isms. 


There have been in the world a few 
great jurists who attained to such a high 
reputation, that the following generations 
have shrunk from meddling with the dog- 
mas and results laid down by them. When- 
ever this happens, we know that it means 
a gradual stopping of the flow of the river 
of jurisprudence, until it becomes swamp- 
ed in the lake of commentators, with com- 
mentaries upon commentaries, upon com- 
mentaries floating like papyrus on its wat- 
ers, retarding its flow and stopping the free 
passage of those desirious of travelling by 
its waters. When such a thing happens to 
jurisprudence, it comes into the same con- 
dition and situation as was philosophy, gen- 
erally, at the time when Erasmus com- 
menced his activities. Independent inquiry 
and examination had been abandoned. The 





theories and dicta of Thomas Aquinas, 
Duns Scotus, Petrus Lombardus and others 
had been accepted as irrefutable dogmas, 
and scolasticism had come to be nothing 
else and more than exegetic exercises upon 
their various writings, thereby landing 
thought into the merest futile formalism. 
The same thing happened to the law of the 
Romans. The jurists of the second cen- 
tury A. D. were so great, that the follow- 
ing generations felt they were not able to 
carry the science further. They wrote 
commentaries upon Gaius, Paulus, etc., and 
the natural result followed, that the third 
generation did not go back to the source 
at all, but was satisfied with the commen- 
taries, upon which it wrote other commen- 
taries, etc., etc., until the law became so 
formalistic, technical and uncertain, that it 
was found necessary to codify it. Theo- 
dosius made one attempt; Theodoric and 
the Visigoths made others; but it was not 
until Justinian’s time that the attempt of 
codifying succeeded, and then almost the 
whole of the Western empire had passed 
from the sway of the Romans, and corpus 
juris civilis Justiniani did not become the 
law of these lands, and was only partitially 
known there, if at all. 


In the evolution of the common law, the 


‘practical use of the law and the courts’ de- 


cisions, take the same place and fill, to a 
great extent, the same want as newspaper 
writings do in the development of a lan- 
guage. And they work under the same 
conditions. 

The practical questions of the law, as 
they come up in the course of life, must be 
decided and disposed of as they appear; 
they cannot wait, until a number of learn- 
ed men have had time and opportunity to 
examine and discuss them from all differ- 
ent points of view. The machinery for the 
enforcement of the law must be such, that 
the decision is reached within a reasonably 
short time, and in proportion as the en- 
forcement of the law becomes dilatory, it 
loses its usefulness and its raison d'etre. 
The courts, under a proper system of pro- 
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the 
law, as the newspapers within the province 


cedure, fill the same demand within 
of language—that of exposing to the view 
of the general public how the law is ap- 
plied, of conveying to the mind of the or- 
dinary man a general knowledge of the 
law of the land. But as newspaper Jan- 
guage, in the hurly-burly of getting next 
day's paper out, does not claim to be, and 
in the nature of things cannot be absolute- 
lv correct, either as to style or to grammar, 
so judicial decision, with one case pressing 
the other for determination, cannot. be ex- 
pected to be universally correct in all points 
of law. And fortunately, it is not neces- 
sary either, that such absolute correctness 
should be attained. Newspapers are writ- 
ten for the purpose of informing the pub- 
lic of the happenings of the world, the 
facts related may ‘be absolutely correct, 
even if the knowledge of them is convey- 
The 


courts are organized for the determination 


ed in more or less faulty language. 


of individual cases, and of a given number 
of the 


manage to do substantial justice, even if in 


cases decision in every one may 
none of them the law is stated absolutely 
correctly. As a reporter learns the facts, 


and then writes his story; so a judge 
reaclies his decision, and afterwards writes 
his opinion. 


The influence of the practice of the law 
has been, is, and always will be of the 
greatest influence in the evolution of the 
common law. It gathers together the ma- 
terial upon which custom and science ex- 
ercise their influence; it guides the people 
in the formation of their customs; it con- 
stantly checks up, and corrects science in its 
statements of the law; it gives to the pub- 
lic that general information about the law, 
which otherwise it would be next to im- 
possible to obtain. Under modern con- 
ditions, it very nearly does the same duty 
as did the annual Praetorian Edict for the 
Romans, or the addresses by the Law- 
speaker at the annual Thing of the Scan- 
dinavian people. 


But on the other hand, the practice of 





the law, and particularly the decisions of 
the courts have within them the ability to 
corrupt the law, and to a much higher de- 
gree than either of the other manifestations 
of the common law. 


Science has no outward authority at all. 
Custom has none, until it has been estab- 
lished by long, continuous and uninter- 
rupted usage. But a single decision by any 
court has authority, and full authority in 
the case it decides. 

Of course, no court was ever organized 
for the purpose of declaring the law, but 
for the purpose of applying it to the dis- 
putes of the citizens brougit before it. But 
almost all courts are in the habit of giving 
their reasons (and some are by law com- 
pelled to do so) for the applications made 
by them; they write opinions, as they are 
called. Now, a case is brought before a 
court and decided, and the judge files his 
opinion. Sometime later, a parallel case 
comes before the same or another court, 
and the first decision is argued as a reason 
why the same decision should now be ren- 
dered. ‘The court adopts this view, which 
seems sound, provided the law has not been 
changed in the meantime, but in doing so, 
it cites and adopts not only the former de- 
cision, but the opinion by which it was jus- 
tified. 
sound, but for each time it is cited in fu- 
ture cases it gains in strength and when 


This opinion may, or may not be 


some day an attorney undertakes to show 
a court, that the opinion and doctrine is 
wrong and not in accord with sound. legal 
principles, he is met from the Bench with 
the words; “Mr. Jones, you may be correct, 
and I am inclined to believe that vou are, 
but the doctrine has been too well settled 
by innumerable decisions, for this court to 
set itself up against it.” 

“Dann hort ja alles auf.” as the Germans 
say. 

This is the theory of vested rights with 
a vengeance. When complaint once was 
made in the English Parliament, that the 
people of such populous cities as Birming- 
ham and Manchester had no representa- 
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tive, while such was enjoyed by a number 
of “rotten boroughs,” Lord Chatham point- 
ed out that representation in England 
meant representation of property and not 
of persons, and he was absolutely right at 
the time, and, to a much smaller extent, 
the same is true to-day. With us, represen- 
tation has practically always been of per- 
sons, and not of property, but still we have 
taken with us from England and retained 
the exaggerated veneration for property 
and property rights (vested rights). 

But this is a digression. 

The belief in binding precedents is the 
bane of all common law. It destroys, not 
only the main usefulness of the preced- 
ents themselves, but it is bound to kill all 
true scientific jurisprudence, as well as to 
dry out the sources of customary law. 

What is the use of anybody applying 
himself to the scientific study and exposi- 
tion of the law, when his results are not 
only beforehand shut out by authoritative 
dicta by the courts, but their acceptance is 
made more than precarious by a decision to 
be rendered by some judge or other who 
may never have opened a scientific book 
during his life. and may never have 
thought out a problem for himself. 

The possibility of a custom growing up 
is almost excluded; suppose a_ certain 
usage has commenced to develop, but be- 
fore it has become fixed, an authoritative 
decision has been rendered, incompatible 
with the usage; a new commencement of 
Such custom is then impossible, until the 
decision has been entirely forgotten. 

In the management of all human affairs, 
a great deal can be said, and very weighty 
arguments can be put forward for a de- 
mocracy, and the same is to some extent 
true about an aristocracy. But all forms 
of oligarchy are not only indefensible in 
theory, but have in practice proved them- 
selves as curses to society, and that wheth- 
er the oligarchy consisted of a clerical 
brotherhood, a rich men’s trust, or a 
Princes’ trust. ‘The salient characteristic of 
all oligarchies is, that its members have 





usurped a power and authority, to which 
they were not morally or legally entitled. 
In holding on to and defending their pow- 
er, they do not answer you with argu- 
ments, but with “What are you going to 
do about it?” 


The claim to binding effects of decisions 
by the courts, that their decisions are the 
law, is a claim put forward by “the courts’ 
trust.” The courts have no moral or 
legal right to make the law, but they have 
unconsciously, to be sure,—usurped_ this 
power, have become an oligarchy, a trust. 
If you show them by irrefutable argu- 
ment, that they have been wrong, they tell 
you that you may be right, but that their 
trust has established a different rule, and 
“what are you going to do about it?” 


The common law is and ought to be like 
a wide. slow-flowing river. There may be 
occasional freshets or droughts, but, gen- 
erally speaking, you may look at the river 
every day through your life, and it al- 
ways looks the same; still it is never the 
same water that flows past you. Try to 
stop the flow at any given point, and the 
river will force itself into all sorts of wild 
and tortuous channels, and according to 
the amount of obstruction interposed, may 
change from a blessing to a curse of the 
community. 


Our common law seems to have become 
more like a stream of lava; it flows for a 
time. and then becomes rigid and an ob- 
struction, until it takes blasting, or a fresh 
eruption to clear the way for a new flow. 


We hear it said, almost every day, and 
from the most various places and people, 
that our law (or at least parts of it) 
is two hundred years behind the times; 
and this is more or less true. Is there, 
can there be any other reason for this than 
the authority we give to precedents? 


Notwithstanding the experience of thou- 
sands of years, many people and many 
lawvers think, that the law is something 
that can be “‘settled”’ for all time, and that 
every time a disputed point has been “set- 
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tled,” a step has been taken towards the 
final excellence of the law. 

But law is for the use of living men and 
their society; as long as society is alive, 
it must evolve, forwards or backwards, 
and the law must evolve with it. But when 
it becomes “settled,” it is dead. 

Here the parallel with language applies 
once more. The Latin language is “‘set- 
tled.” No new words, no new expressions, 
no new constructions are developed ; no old 
words, expressions or constructions are 
discharged.:- 

The Latin tongue is a dead language, and 
the language of a dead nation. 

In the realm of the English language, 
there probably does not pass a day, when 
a new word, expression or construction is 
not coined, or some old word, expression or 
construction dropped, somewhere on the 
face of the earth. 

The English language is not “settled,” 
but it is a living language, and the lan- 
guage of millions of living people. 


Philadelphia, Pa. AxeEL TEISEN. 








LANDLORD AND TENANT—FIRE ESCAPES. 





LEUTHOLD vy. STICKNEY. 


Supreme Court of Minnesota, Dec. 22, 1911. 


133 N. W. 856. 





(Syllabus by the Court.) 

The owner of a building, who, during the 
term of a lease thereof, unlawfully fails to 
equip such building with fire escapes. cannot 
maintain an action wpon such lease for rent. 


SIMPSON, J.: This is an action brought 
by the plaintiff to recover rent claimed to be 
due from defendant. The plaintiff leased to 
the defendant, by written lease, a seven-room 
flat on the fourth floor of an apartment build- 
ing in the city of St. Paul for one year from 
September 1, 1909. The building is four stories 
in height above the basement, and covers an 
area of about 7,500 square feet. There are 
four flats on each floor, making sixteen flats 
in all. Each flat accommodated four or more 
people, and was usually occupied by from two 
to four people. During the term covered by 
the lease to defendant there was not, either 








within or without said building, or in any 
way connected therewith, any noncombustible 


‘ladder or stairway or standpipe. Plaintiff, 


with his family of seven, occupied the leased 
premises until the latter part of February, 
1910, when he moved and permanently vacat- 
ed them. He paid the stipulated rent for the 
full time of his occupancy. This action is 
brought to recover rent for the remainder of 
the term. About a month before the defen- 
dant vacated the premises he asked the plain- 
tiff to put fire escapes on the building, and 
when he moved out he assigned the absence 
of fire escapes as his reason for so doing. 
The case was tried by the court without a 
jury. The court found to be true the facts 
already stated, and, in addition, that the apart- 
ment building was within class III as defined 
by section 2365, c. 36, R. L. 1905, relating to 
protection against fire, and that the plaintiff 
had failed to maintain the tenement building 
in the condition as to fire escapes required by 


the statute, and found, as a conclusion of 


law, that the defendant was entitled to judg- 
ment in his favor in said action. The plain- 
tiff appeals from an order of the court deny- 
ing his motion for a new trial. 

1. The plaintiff questions the sufficiency 
of the evidence to sustain the finding of the 
trial court that the apartment building here 
involved is within class III of the statute re 
lating to fire protection. Section 2365, R. L. 
1905, defines buildings of class III as follows: 
“Tenements, flat buildings, and _ boarding 
houses, more than two stories high, accom- 
modating more than twenty persons, whether 
in one family or more.” Otier related sec 
tions are as follows: 

“2368. For each five thousand feet of area, 
or fraction thereof, covered by a building in 
class three there shall be provided one out- 
side standpipe, as described in section 2367, 
and one noncombustible ladder or stairway 
for each twenty persons, or fraction thereof, 
that such building accommodates above the 
first story.” 

“2372. The proprietor and lessee of every 
building in any of the classes hereinbefore 
mentioned shall equip the same in the man- 
ner prescribed, and every failure to do 80 
shall constitute a misdemeanor.” 

Penalties are prescribed for the commis 
sion of misdemeanors under the _ statute. 
While the evidence does not show the exact 
number of persons occupying the apartment 
building here involved at any given time, it 
does appear that it was built to accommodate 
more than 64 persons, that during the term 
of the defendant’s lease it was continually 
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occupied for residence purposes, and that the 
number of persons usually residing therein 
was a much greater number than the min- 
imum fixed by the statute. The building was 
divided by a fire wall into two parts, with 
eight flats in each part. It is suggested that 
this division made two tenements of the build- 
ing, within the meaning of the statute relating 
to fire protection. But, so considered, each 
part accommodated more than 20 persons and 
was Within class III of the statute. It fairly 
appears from the evidence that more than 20 
persons actually resided in the part of the 
building in which the flat leased to the de- 
fendant was located during the time of defen- 
dant’s occupancy. 


2. A more important point urged by the 
plaintiff is that the conclusion reached by the 
trial court is not sustained by the findings of 
fact; plaintiff's claim being that, notwith- 
standing the statute, the lease between the 
plaintiff and the defendant was valid, and the 
plaintiff was entitled to judgment ffor the 
agreed rent thereunder. Such claim cannot 
be sustained. At the time of the making of 
the lease, and during the entire term covered 
thereby, the leased premises were not in the 
condition prescribed by the law of this state 
relating to fire protection. The plaintiff, by 
his failure to equip the building in the pre- 
scribed manner, committed a misdemeanor. 
This violation of the law was a continuing 
one during the entire term of the lease, and 
affected’ directly and materially the premises 
leased The absence of a fire escape, in che 
view of the law, made the leased premises 
dangenus and their occupancy opposed to the 
public policy expressed in the law. The per- 
mitted occupancy of the premises is the sole 
conside:ation for the promise to pay rent here 
sought -o be enforced. Plaintiff's claim for 
rent cainot be separated from his unlawful 
act in fiiling to provide the premises with 
the prestribed fire escape. The instant case 
clearly fills within the rule established in 
this state in the case of Ingersoll v. Randall, 
14 Minn. 400 (Gil. 304). In that action, 
brought t+ recover for plaintiff’s services in 
threshing ‘or the defendant, the defense was 
interposed that on the machine used by the 
Plaintiff th: knuckles and rods were not cov- 
ered as reqiired by law. The court, in hold- 
ing that th plaintiff could not recover, stat- 
ed: “The satute before cited not only makes 
it a duty tocover the knuckles and rods, but 
it makes nejlect or refusal so to do a mis- 
demeanor towhich a penalty is affixed. The 
plaintiff, then in operating his threshing ma- 
chine in threhing for the defendant without 





covering the knuckles and rods, was doing 
that which is prohibited by law. The thresh- 
ing, which was the consideration of the de- 
fendant’s promise, was unlawful, and there- 
fore will not support the promise. Bensley v. 
Bignold, 5 Barn. & Adol. 335; Cunard v. Hyde, 
105 E. Cc. L. 1; Chit. Cont. 658, and noize “h”; 
Armstrong v. Toler, 11 Wheat. 272 [6 L. Ed. 
468], and cases supra; Emery v. Kempton, 2 
Gray [Mass.] 257.” The rule so laid down 
has never been departed from in this state, 
and has been applied in numerous cases: Bis- 
bee v. McAllen, 39 Minh. 148, 39 N. W. 299; 
Handy v. St. Paul Globe, 41 Minn. 188, 42 N. 
W. 872, 4 L. R. A. 466, 16 Am. St. Rep. 695; 
Stoltz v. Thompson, 44 Minn. 271, 46 N. W. 
410; Heileman y. Peimeisl, 85 Minn. 121, 88 
N. W. 441; Thomas v. Knapp, 101 Minn. 432, 
112 N. W. 989. ‘ 

It is urged by counsel for the plaintiff that 
chapter 301 of the Laws of 1903 provided, 
as an additional penalty for failure on the 
part of the owner of a hotel to equip it with 
required fire escapes, that no action should be 
maintained for board, lodging, or accommodi:- 
tions therein, and that by the omission of sch 
provision in reference to tenements the legis- 
lative intent is shown not to make a failure 
to comply with the statute a defense to au 
action for rent of flats in tenement buildings. 
Chapter 301 of the Laws of 1903 was amended 
by chapter 343 of the General Laws of 1905,. 
and the special provision referred to concern- 
ing hotels was omitted from the amendment 
act. Therefore the basis for the construction 
contended for by plaintiff's counsel no longer 
exists. 

The unlawful act of the plaintiff in failing 
to equip the leased premises with a fire es- 
cape taints the entire consideration of the 
promise he here seeks to enforce. To permit 
a recovery upon such promise would tend io 
defeat the purpose of the statute. The stat- 
ute is designed to protect persons permanent- 
ly or temporarily in buildings of the enumer- 
ated classes to some extent from the dangers 
incident to conflagrations. The defendant 
cannot be required by the plaintiff to occupy 
or pay rent for premises maintained in a 


dangerous condition through the plaintiff's 
continuing unlawful act. 
Affirmed. 


Note.—Pleading Illegality for Non-Perform- 
ance of What is Collateral to Subject of Con- 
tract—The principal case presents a somewhat 
startling proposition and in none of the cases 
cited is there very apt authority. The first case 
cited comes close to it in reasoning, but is dis- 
tinguishable, we think. There the work was to 
be done by a threshing machine it was unlawful 
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to use and therefore services thereby might be 
said to be unlawfully performed, but it is not 
declared unlawful to live in a house not provided 
with fire escapes. One can be punished merely 
for failing to erect them, and thus default was 
alike on landlord and lessee. 

Ingerscll v. Randall, supra, may be conceded 
to support somewhat, but not squarely, the prin- 
cipal case, but in discussion, the opinion quotes 
from Lord Tenterdon, in Wetherill v. Jones, 3 
B. & Ad. 221, as follows: “Where a contract 
which a plaintiff seeks to enforce is expressly 
or by implication, forbidden hy the statute cr 
the common law, no court will lend its assistance 
to give it effect, and there are numerous cases in 


the books where an action on the contract has 
failed, because either the consideration for the 
promise or the act to be done was illegal, as 


being against the express provisions of law, or 
contrary to justice, morality and sound policy. 
But when the consideration and the matter to be 
performed are both legal, we are not aware that 
a plaintiff has: ever been precluded from recov- 
ering by an infringement nor contemplated by 
the contract in the performance of something to 
be done on his part.” 

Then the court expresses its opinion that the 
qualification in the last sentence is not recognized 
and even if sound law, it would not save the case 
at bar, because the services in threshing “was a 
constant and direct violation of law.’ Then also 
the opinion says that the illegality did not occur 
in some matter “collateral to the contract,” not 
rendering the contract void. It was said that the 
illegality in question “taints the entire considera- 
tion of the promise sought to be enforced.” 

Handy vy. St. Paul Globe Pub. Co., supra, was 
a case where recovery was denied for services on 
Sunday, as to which plainly the rule applies, that 
one cannot recover for the doing of an illegal 
thing. In Bisbee v. Allen, supra, the statute was 
invoked which forbade sales of goods, wares and 
merchandise by scales not proved and sealed as 
required under a penalty of a fine. It was said: 
“The weighing or measuring is not a collateral 
matter.” “Where a statute has in view the pre- 
vention of fraud by the seller, though there is 
nothing but a penalty, a contract which infringes 
the statute cannot be upheld.” It was held the 
merchant could not recover. The Minnesota rule 
was also applied in Stolz v. Thompson, supra, 

sale of baking powder not labelled as by 
law required, for the non-doing of which a pen- 
altv was prescribed. Heileman v. Peimessi, supra, 
has only an incidental reference to the question, 


to a 


and so it may be said of Thomas v. Knapp, 
supra 
Nevertheless, it may be said that the Minne- 


sota court holds, first, that imposing a penalty 
for the non-doing of what is required carries 
with it as to an act merely malum prolibitum a 
forfeiture of all reward for what has been done, 
and it rejects the theory of an implied prohibi- 
tion being collateral to the contract itself. 


\ very elaborate opinion in Osgocd vy. Cen- 
tral Vt. R. Co. 77 Vt. 334. 60 Atl. 137, 7o L. 
R. A. 930, discusses the divisibility of contracts 


in the view, that the law does not intend to in- 
fringe upon the freedom of contract. It is said: 
“The right of private contract is no small part 
of the liberty of the citizen, and the usual and 
most important function of courts of justice 
is rather to maintain and enforce contracts, than 





to enable parties thereto to escape from. their 
obligation on the pretext of public policy.” There- 
upon the court, in contending there was divisibil- 
ity in the contract before it, shows that there was 
a leasing by a railroad company of a part of its 
right of way to plaintiff for the carrying on of 
his business upon the distinct covenant that the 
railroad should be saved harmless from all lia- 
bility for damage to person or property, while 
upon or about said premises, for its negligence. 
Damage arose from an engine being negligently 
run on a spur track and off against plaintiff's 
shed and wrecking same. Plaintiff was allowed 
to recover on the theory that this agreement was 
void upon the ground that the statute made the 
commission of such an act illegal and subjecting 
the employee to fine or imprisonment. 

The court said the railroad had a right to 
lease its property and statute could not control 
its right to contract as it saw fit in this regard, 
and there was nothing violative of public policy 
in this lease. It said: “The general rule is, 
where vou ¢annot sever the illegal from the legal 
part of a contract, that the contract is altogether 
void; but where you can sever them, whether the 


illegality be created by statute or the common 
law, you may reject the bad and retain the 
good.” Just as in that case, the statute did not 


forbid the railroad leasing its land, why should 
it be said that the landlord was forbidden to 
lease his house? The verdict for the plaintiff 
was set aside and his case dismissed. 

In O'Neill v. Sinclair, 153 Ill. : an ordinance 
was relied on to defeat a claim for commiss:ons 
on a sale, but plaintiff recovered for the reason 
that one sale did not bring him under the ordi- 
nance as carrying on the business of a_ broker. 
In Douthart v. Congdon, 197 III. 249, it was held 
that a note to a broker who had not heen licensed, 
hecause he was claiming for services it was 
expressly forbidden he had no lawful rignt to 
perform was uncollectable. 

Fox v. Rogers, 171 Mass. 546, 50 N. FE. 1041 is 
a much more pertinent case and particularly in 
view of Ingersoll v. Randall, citing Emery v. 
Kempton, in its support. The Fox case showed 
an action upon an account for labor and ma- 
terials furnished in laving a drain in 3oston. 
The defense was the pipes were not laid as re- 
quired by statute and also by ordinance The 
court, through Holmes, J., said: “We siall not 
trouble ourselves about the construction of the 
statute and ordinances, because it does not fol- 
low that the plaintiff cannot recover if ie broke 
them. There is no policy of the law agtinst the 
plaintiff's recovery unless his contract wis illegal, 
and a contract is not necessarily illegd because 
it is carried out in an illegal way. Barry v. 
Capen. 151 Mass. 99, 100. The judge was waf- 
ranted in finding that the defendant enployed the 
plaintiff to build a suitable drain, ard left all 
details to the plaintiff's discretion, sinply prom- 
ising to pay for the job when finished in consid- 
eration of plaintiif’s promise to do it-a contract 
lawful on both sides. * * * The supposed illegal 
acts entered neither into the promise 1or the con- 
sideration. It was not necessary to prove them 
even for the purpose of showing tlat the drain 
was finished and that the time for payment had 
arrived. * * * It may be that, if thepipes are not 
of the material required by law, tiey are liable 
to he taken up, or that in some way he fact might 
affect the amount of plaintiff's reovery, if that 
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question were before us. But the only question 
is the fundamental one, whether we can say as 
a matter of law, that the contract was illegal and 
the plaintiff can recover nothing. That in the 
opinion of the majority of the court we cannot 
say.” 

lf, as was shown, the plaintiff could recover 
for putting down material the ordinance and stat- 
ute forbade, because the contract for the drain 
was legal, why should plaintiff in the principal 
case not recover for rent of his property? The 
ordinance does not say he cannot rent, but neither 
a proprietor or lessee shall allow rented property 
to continue without a fire escape. The ordi- 
nance admits the status of lessee and says the 
lessee as well as the landlord shall be punished, 
but the court says there is no legal lease if the 
no fire escape, and vet one not a 
Jessee may be punished as a lessee 

In Massachusetts also it was held that, where a 
ale of lumber was made without being measured 
as required by statute, a penalty for selling 
implied a prohibition of a sale, and for the price 
of lumber there could be no recovery. Prescott 
vy, Battersly. 119 Mass. 285. But this case is dis- 
tinguishable from Fox v. Rogers, supra, because 
here a contract of sale was forbidden, though 
by implication, yet directly. There was no way 


building has 





of severing the contract from the forbidden 
act. It was to do a forbidden act. But such 
a contract as the principal -case shows was 


me where it was not a part of what plaintiff 
had to show to establish his right of recovery, 
and the principle in the Osgood case is that free- 


dom of contract requires that what may be 
divisible in a contract to make it legal should 
be ascertained and upheld. And further that 


case argues that penalizing in legislation should 
not be construed to extend beyond the public 
purpose. The public purpose was merely to pun- 
ish an infractor of the ordinance-in the way 
defined and not to ramify in all directions to 
embrace that to which it was merely collateral. 
There are numerous ordinances about party walls, 
the height of buildings, the thickness of walls 
and they vary according to the use intended, 
and it would seem beyond all reason to say a 
tenant might occupy and enjoy and then spy out 
some neglect or omission in order to avoid com- 
pliance with his contract. In this case the lessee 
had to show his own default as well as the land- 
lord’s and he escapes by reason of his own de 
fault combined with the landlord’s. The ordi- 
mance scarcely meant that he should. ts 








CORRESPONDENCE. 


CONSTRUING THE 


NEW 


CONSTITUTION 
CONDITIONS. 


TO FIT 


Editor of the Central Law Journal: 

I have read with great interest your editorial 
article in the Central Law Journal of January 
th, 1912, entitled, “Construing the Constitution 
‘0 Fit New Conditions.” Your criticism of the 
ieertain utterance of Chief Justice Winslow in 
~renis v. Falk Co., 133 N. W. Rep. 209, in ref- 
to the interpretation of our Federal 
stitution, just but not sufficiently severe. 

I doubt if there has been, in the history of 


frence 


is 





the Federal constitution, a time when it was 








in greater danger than now; and { must think 
that the hour has come when every American 
who reveres the memories of Washington, Mad- 
ison, Hamilton and their associates in building 
our representative government, should openly 
and boldly defend it. 

Surely anyone who is willing 
p.ovisions of the constitution, without regard 
to the fixed and approved rules of construction, 
must be, mentally, in a legal addle, or must be 


to interpret the 


a personage who is willing that anarchy may 
come that he may arise from it a dictator. 
D. C. ALLEN. 


Liberty, Mo. 








HUMOR OF THE LAW. 


Daly City held the first trial before a women’s 


jury that has taken place on the San Francis- 
co peninsula. . 

A woman was on trial A woman neighbor 
with whom the accused had not heen on the 
best of terms was the complainant, and twelve 
women sat in judgment. They returned a ver- 
dict of “not guilty,” for they held that if Mrs. 


todey, the prisoner, had aimed the stone at the 


window, the window would not have been hit, 
and, since the window was hit, it was good 
enough proof that Mrs. Redey never intended to 
hurl the stone at the glass. So the twelve peers 
of Mrs. Rodey, peers in sex and in privileges, 
discharged the accused woman from custody. 

There was one man in the affair—Justice of 
the Peace Ellis C. Johnston, of Daly City—but 
he did not have much 


to do, 

Congressman Henry Barnhart, being a Demo- 
cratic editor, is always around whenever any- 
thing happens in his part of Indiana. Some time 


ago he was well within listening distance when 
a certain minister of the Gospel was called in- 
to an Indiana court room as witness in a will 
case. 

“Your occupation?” asked the lawyer, after 
the witness had stated his name. 

“Oh, I'm a supply,” the witness said. 

“A what?” 


“A\ supply. I fill in at different pulpits when 
the regular man’s away.” 


“Have you any other occupation?” 


“Yes, sir. I'm substitute driver of a huckster 
wagon.” 

“When did you last see the late Thomas 
Smith?” 

“On the 18th of December.” 


“Looking about as well as usual, was he?” 
“A little paler.” 
“Where was it 
“Oh, it was at 


you him?” 
his. funeral.” 

Proof of It—‘“And do you really think that 
so much danger can He in a kiss as the papers 
say, doctor?” 

“Certainly. 
experience. 
married.” 


saw 





One of my friends had a terrible 
As the result of a single kiss he 


An old negro was brought up before the Judge 


charged with chicken stealing, and when the 
usual question was propounded: “Guilty or not 
guilty?” he said: “I don’t know, boss: I jest 
throw myself on the ignorance of the Court.” 
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1. Adverse Possession—Acts Constituting.— 


Occasional cutting of timber and pasturing of 
cattle in an enclosure, containing the land in 
controversy With other lands, without proof of 
cultivation, continuous use, or enjoyment, held 
insufficient to show title by adverse possession. 
—Noland v. Weems, Tex., 141 S. W. 1031. 

2. Aliens—Inheritance.—An alien may not 
inherit lands, except by grace of the state 
where it is situated.—In re Colbert’s Estate, 
Mont., 119 Pac. 791. 


3. Assignments—Fees of Public Officer.—The 
transfer by a county assessor to his deputies 
of his fees in payment of what he owed them 
for services held not contrary to public policy. 
—American Nat. Bank v. Petry, Tex., 141 S. W. 
1040. 

4. Bankruptey—Local Law.—Whether prop- 
erty of a bankrupt could have been levied on 
and sold under judicial process prior to the 
filing of petition within Bankruptcy Act July 
1, 1898, § 70a, depends on the local law.—Rosen- 
bluth v. De Forest & Hotchkiss Co., Conn., 81 
Atl. 955, 


5. Mechanics’ Liens»—Where materialman 
failed to perfect liens on the faith of security 














afforded by a void deed to certain real property, 
he was not entitled, as a condition to vacating 
the deed by the grantor’s trustee in bankrupt- 
ey, to the enforcement of so much of the debt 
as could have been secured by the lien.—Rosen- 
bluth v. De Forest & Hotchkiss Co., Conn, 81 
Atl. 955. 





6. Partnership.—A partnership in which 


“one member is a minor may be adjudged a 


bankrupt, where the minor has taken no action 
to repudiate the relation.—Jennings v. William 
A, Stannus & Son, U. S. C. C. A.. 191 Fed, 347, 


7. Preference.—Transfers of property by 
a bankrupt which would otherwise be prefer- 
ential are not deprived of that character be- 
cause they were pursuant to an agreement 
made more than four months prior to bank- 
ruptcy.—Tilt v. Citizens’ Trust Co., U. S&S. D.C, 
191 Fed. 441. 

8. Trustee.—A person elected trustee fora 
bankrupt by the creditors, if otherwise compe- 
tent, is not disqualified by the fact that he 
was an attorney representing certain creditors, 
for whom he held proxies, by virtue of which 
he voted their claims for himself.—In re Mar- 
golies, U. S. D. C., 191 Fed. 369. 

9. Banks and Banking—Forgery.—Payment 
by the bank on which it is drawn of a check 
on a forged indorsement of the payee’s name 
held generally not an acquittance.—Ruessell v. 
First Nat. Bank, Ala., 56 So. 868. 

10. Bigamy—Burden of Proof.—The rule in 
civil cases, that one attacking the validity of 4 
marriage on the ground of a former marriage 
has the burden of proving that the original 
marriage has been dissolved, has no applica- 
tion to prosecutions for bigamy.—Bennett Vv. 
State, Miss., 56 So. 7 

11. Bills and Notes—Evidence.—In an action 
on-a note by an alleged purchaser for value, 
he may introduce the canceled check which he 
claims to have given in payment of the note— 
Winter v. Hutchins, Idaho, 119 Pac. 883. 

12. Fraud.—Mere evidence of fraud in pro- 
curing note held not to raise presumption of 
bad faith of purchaser.—Vaughn v. Johnson, 
Idaho, 119 Pac. 879. 

13. Carriers of G0oods—Deviation.—Defen- 
dant railroad company having contracted to 
ship certain cotton to plaintiff in Liverpool by 
a particular steamer, held liable for a breach 
of that contract by the master’s refusal to ac- 
cept the cotton, notwithstanding a limited lia- 
bility provision in the bill of lading.—Louis- 
ville & N. R. Co. v. Williams, Ala., 56 So. 865. 

14. Liability.—Where lumber shipped with 
orders to stop it en route for planing was 4de- 
stroyed at the planing mill, without defend- 
ant’s fault, defendant was not liable therefor. 
—Barron vy. Mobile & O. R. Co., Ala., 56 So. 862 

15. Carriers of Live Stock—Estoppel.—In aa 
action for breach of a contract to ship plain- 
tiff’s cattle on a certain train for a particular 
market, he was not estopped to recover for de- 
lay in starting by his knowledge that when the 
cattle were shipped they could not arrive for 
the market contracted for.—Ft. Worth & R. G. 
Ry. Co. v. Whiteside, Tex., 141 S. W. 1037. 

16. Carriers of Passengers—Non-Transfer- 
able Tickets.—Nontransferable passenger tick- 
ets are not property in the hands of the pur- 
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chasers in the sense that they can be sold and 
transferred.—Kirby, et al. vy. Union Pac. Ry. Co., 
Colo., 119 Pac. 1042. 

17. Certiorari—Removal of Officer.—Certio- 
rari is the proper remedy to review decisions 
of the governor removing a county official from 
office.—State v. Eberhart, Minn., 133 N. W. 857. 

18. Charities—Test.—That a public chari- 
table hospital receives pay from a patient held 
not to affect its character as a charitable in- 
stitution, nor its rights or liabilities as to a 
patient.—Taylor v. Protestant Hospital Ass’n., 
Ohio, 96 N. E. 1089. 

19. Chattel Mortgages—After Acquired Prop- 
erty.—Recital in subsequent mortgage of drug 
stock that it was subject to former mortgage, 
held not to estop mortgagee from denying va- 
lidity of former mortgage as to after-acquired 
property.—Kolkmeyer y. J. 8. Merrell Drug Co., 
Mo., 141 S. W. 1164. 

20. Contracts—Confidential Relations.—A 
contract by one of impaired mental and will 
power With one standing in a confidential rela- 


tion will be avoided, if undue influence has 
been exerted.—Jones v. Belshe, Mo., 141 8. W. 
1130. 

21.——Measure of Damages.—Where defen- 


dants orally agreed, to convey certain land to 
plaintiffs in the future, but breached such 
agreement, plaintiffs were entitled to recover 
the value of improvements erected on the land 
on the faith of defendants’ promise.—Ernst v. 
Schmidt, Wash., 119 Pac. 828. 

22.——Public Policy.—An agreement to facili- 
tate the bringing of an action for divorce in 
order to obtain a settlement of property rights 
held void as against public policy, which dis- 
Delbridge v. 





courages actions for divorce. 
Beach, Wash.,.119 Pac. 856. 

23. Corporations—Bonus on  Capital.—Cor- 
poration which decreases its capital stock, and 
Subsequently increases it, held required to pay 
bonus only on the net increase on which no 
bonus has been paid.—Commonwealth y. In- 
dependent Trust Co., Pa., 81 Atl. 928. 

24——Charter Powers.—A trading corpora- 
tion expressly authorized to buy and sell mer- 
chandise held to have the right to sell a bill 
of lumber and take the purchaser's note in pay- 
ment therefor.—Dillard v. A. G. McAdams Lum- 
ber Co., Tex., 141 S. W. 1023. 
25.——Unlawful Purpose.—A corporation for 
the purpose of buying and selling real estate 


is unlawful.—Walker v. Taylor, Ill., 96 N. E. 
1055. 
26. Covenants—Violation of Restrictions.— 


A few sporadic instances of the violation of re- 
Strictive building covenants held not conclusive 
evidence of an abandonment of the restrictions. 
—Compton Hill Improvement Co. v. Strauch, 
Mo., 141 S. W. 1159. 

27. Criminal Law—Accomplice.—At common 
law an accomplice includes all participes crim- 
iniss whatever the degree or character of their 
offense.—People v. Coffey, Cal., 119 Pac. 901. 

28.——Best Evidence.—Admissions by an ac- 
cused tending to show guilt are not within the 
best evidence rule.—State v. Corpening, N. C., 
73S. E. 214, 

29.—— Burden of Proof.—While the burden of 
Proof in criminal cases never shifts from the 
State, yet, when distinct, substantive matter is 








relied on as a defense, the burden of proving 
such a defense rests upon the adefendant.— 
Sennett v. State, Miss., 56 So. 777. 


30. Characters.—A person’s general char- 
acter may be good, though he has in the past 
been guilty of some crime; but it is a question 
of fact for the jury.—Bell v. State, Ala., 56 So. 
842. 

31. Finger Prints.—The classification of 
finger print impressions and their method of 
identification held a subject requiring special 
study, so that persons having made a special 
study of the subject may testify as experts.— 
People y. Jennings, Ill., 96 N. i. i077. 


32. Former Jeopardy.—A _ plea of former 
jeopardy held required to state that the offense 
for wWhich-accused is prosecuted is the same 
offense for wh‘ch he has been previously con- 
victed.—Epley y. People, Colo., 119 Pac. 1062. 

33. Hypothetical Statement.—Where_ the 
partial insanity of defendant was in issue in a 
murder case, the testimony of medical experts, 
who had no knowledge of his mental condition 
at “the time of the murder, as to his mental 
state at that time, were inadmissible, except 
upon a hypothetical state of facts.,—State v. 
Hyde, S. C., 73 S. E. 180. 

34, Presumption on Presumption.—One pre- 
sumption or inference cannot rest upon another. 
—State v. Potello, Utah, 119 Pac. 1023. 

35. Damages—Basis of Punitive Damages.— 
Punitive damages may be awarded in a legal 
action, though only nominal damages are re- 
covered.—Lampert v. Judge & Doiph Drug Co., 
Mo., 141 S. W. 1095. 

36.——Growing Crop.—The measure of dam- 
ages for destruction of a growing crop is its 
value at the time and place of its destruction.— 
United States Smelting Co. v. Sisam, U. S. C. 
Cc. A., 191 ‘Fed. 293. 

37. Loss of Profits.—Loss of profits of an’ 
established business when properly proven are 
allowable as an element of damages.—Ameri- 
can Const. Co. v. Caswell, Tex., 141 S. W. 1013. 


38.——Wantonness.—Exemplary or _ punitive 
damages held not recoverable unless the action 
of the wrongdoer is wanton or gross or out- 
rageous, Or implies malice and oppression.— 
Unfried v. Libert, Idaho, 119 Pac. 885. 

39. Death—vVerdict.—Under the statute al- 
lowing recovery for death by negligence of just 
damages, not exceeding $5,000, held a verdict 
within such limit should not be set aside as ex- 
cessive, except for manifest mistake of law 























or justified suspicion of corruption, prejudice ‘ 


or partiality—McKiernan y. Lehmaier, Conn., 
81 Atl. 969. 


40. Deeds—Mental Capacity.—Grantor’s mere 
mental weakness resulting from old age is no 
ground for setting aside his deed, if he was 
capable of understanding its nature.—Jones v. 
Bolling, Ark., 141 S. W. 1168. 

41. Electricity—Care.—One lawfully using 
electricity in its business held required to ex- 
ercise the care which a man of reasonable pru- 
dence would exercise, in view of the danger.— 
Birmingham Ry., Light & Power Co. v. Murphy,: 
Ala., 56 So. 817. 

42. Equity—Jurisdiction—The rule that a 
court of equity will not enforce a penalty has 
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but penalties imposed by 
Marshall, 


no application to any 


private contract.—State v. Miss., 56 


So. 792. 

43. Estoppel—Partition.—Tenant in common 
joined as plaintiff in partition without authority 
held not estopped to move to set aside sale.— 
Patillo v. Lytle, N. C., 73 S. E. 200. 

44.——State or Nation.—Equitable claims of 
state or nation .e.d judicable in court of chan- 
cery to Whose jurisdiction it voluntarily sub- 
mits them to the same extent as the rights of 
private citizens, barring the effect of mere de- 
lay.—U. S. C. C. A., 191 Fed, 257. 

ii. Evidence—Intent.—One’s intention to do 
an act is a fact admissible in evidence to ex- 
proved by his words 
Sallies v. 


plain the -act; and may be 
or inferred by ihs conduct. 
Conn., 81 Atl. 974. 


Johnson, 





$6. Safety Appliances. In un action 


against a railroad for violating the safety ap- 
pliance act, it was not error to permit the use 
of a slightly different model coupler by a wit- 
giving his testimony to illustrate the 
Norfolk 


United States, U. 5S. °C. CeA,, 


ness in 
condition of the coupler in question. 
& W. Ry. Co. v. 
191 Fed. 302. 

Administrators—Counsel 
between an 


47. Executors and 


Fees.—In a contested accounting 
administrator and the heirs and distributees of 
entitled to 


Lanier, N. C., 73 S. 


iin eState, held, that he was not 


counsel fees.—Overman y. 
BE. 192. 

18. KFooed—Adulteration.—A shipment of Co- 
ca-Cola held not subject to the charge of adul- 
teration under Food and Drugs Act, because it 
contained caffeine as an ingredient, nor to the 
charge of misbranding because it did not con- 
element derived from the 


tain any material 


leaves of the cola plant.—U. S. D. C., 191 Fed. 
431. 
4%. Frauds, Statute of—lKExpress . Promise.— 


A “special promise” to answer for the debt, de- 
fault, or miscarriage of another means an ex- 
press promise, and not one implied by law.— 
Peele v. Powell, N. C., 73 S. E. 23 
Part Part 
by an assignee of a leasehold for more than one 
holding under a parol assignment, 
not take the case out of the statute of frauds, 
so as to support an action for the assignee’s 


¢ 350 Performance. performance 


year, does 


breach of the covenants of the lease. 
v. Van Valkenburgh, Ore., 119 Pac. 753. 


Culver 
at Garnishment—Punitive Damages.—Where 
a garnishment was not sued out maliciously or 
vexatiously, punitive damages cannot be assess- 
action on the 
Carpenter, Baggett & Co. y. 
S45. 


garnishment bond.— 


Miller, Ala., 56 So. 


ed in an 


o2.——Unliquidated Damages.—A claim for 
unliquidated and uncertain damages is not sub- 
ject to garnishment.—Armengol Vv. Richter, 
Tex., 141 S. W. 1028. 


53. Homestead—Abandonment.—An abandon- 
homestead is accomplished only by 
coupled ‘with an intention 
never to return.—Herman vy. Smith, Tex., 141 


Ss. W. 1087. 


ment of a 


removal therefrom 


4. Homicide—Insanity.—In order for defen- 
dant in a murder case to establish the defense 
of insanity, he must prove by a preponderance 
of the evidence that he did not know that the 





act Was morally or criminally wrong.—State y, 
Hyde, S. C., 73 S. E., 180. 
55. Husband and Wife—slander.—aA husband 


is liable for slander by his wife, whether pres. 


ent or not.—Poling v. Pickens, W. Va., 73 S, B, 
251. 

D6. Indictment and Information 
indictment for a 


Negativing 
iexception.—An Statutory of- 


fense need not negative an exception thereto, 


unless the exception is a material part of the 


description of the offense.—State v. Carruth, Vt, 
81 Atl. 922. 

57. Injunction—Interlocutory Order.—Tem- 
porary injunction held not to be granted be- 


mere apprehension of petitioner that 


ye done.—City of Woodward v. Ray- 


cause of 


Injury may 
nor, Okla., 119 Pac. 964. 

Bu. Miundatory Relief. 
diction to issue a mandatory 
uncommon. 


Equity has juris- 
injunction, though 
Compton Hill Im- 
Strauch, Mo., 141 S. W. 1159, 


its issuance is 
provement Co. v. 
Mechanics’ Lien.—The 
a judgment obtaintd against the owner of a lot 
would be enjoined where a 


enforcement of 


in garnishment 
mechanics’ lien was enforced for the same 


debt.—Waples-Painter Co. v. Ross, Tex., 141 8 
W. 1027. 
60. Right To.—The business of a person or 


corporation is property entitled to protection 
by injunction from unlawful interference.—Kir- 
Colo., 119 Pac. 1042 
Burden of Proof.—aA fire in- 
surance company relying on the forfeiture ofa 
policy on the ground that the dwelling insur- 
ed has been unoccupied for 10 days in viola- 
tion of the poliicy has the burden of establish- 
ing the facts.—Walton y. 
141 S. W. 1138. 

62. Concealment of Facts.—Concealment 
by insured of a fact material to the risk is 
equivalent to a representation that the 
fact does not exist.—Pelican v. Mutual Life Ins, 
New York. Mont., 119 Fac. 77S. 


by v. Union Pace. Ry. Co., 


61. Insurance 


Phoenix Ins. Co., Md 


false 


Co, of 

63. Insurable Interest The owner of the 
fee, though having contracted to convey the 
sume and received the price, held before con- 
interest in the 
Ins. Co. 


insurable 
North 


have an 
property.—Adams Vv. 
Mass., 96 N. E. 1094. 


vevance to 
American 
64.—-—Misrepresentations.— W here misrepre- 
sentations are alleged in defense of a_ policy, 
the burden is on insurer to prove not only the 
falsity, but that they made with intent 
to defraud. and that it was actually defraud- 
ed.— Pelican v. Mutual Life Ins. Co. of New 
York, Mont., 119 Pac. 778. 


were 


mortgagee hav- 
ing an declaration alleg- 
ing the promise of an insurance company to in- 
both the mortgagor. and mortgagee 
consideration to enable them 
Insurance 


Parties to Action.—A 
insurable interest, a 


demnify 
sufficient 
to sue jointly.—Williams Mfg. Co. v. 
Co. of North America, Vt., 81 Atl. 916. 


shows 


66. Interest—Advancements.—One making ad- 
vancements to pay a mortgage debt of another 
held entitled to interest from the time of the 
advancements.—Magruder vy. Ericson, Ky., 141 
S. W. 1195. 

67. Intoxicenting Liquors 
information charged the sale of a quart of in- 
half-blood Indian, while the 


Variance.—That the 


toxicants to a 
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proof only showed the sale of a pint, was not 
a fatal variance. State v. Rackich, Wash., 119 
Pac. 843. 

68. Judgment—Res Judicata.—A judgment is 
not conclusive as to causes of action which 
plaintiff might have joined, but which were not, 
in fact, joined or embraced in the pleading.— 
Ludwick v. Penny, N. C., 73 S. E. 228. 


69.——Stipulation.—An oral stipulation of the 


parties, made in court and acted on by the 
court, held not within the rule providing for the 
disregard of an oral agreement, where the par- 
ties differ as to its terms.—Manley v. Johnson, 
Vt., 81 Atl. 919. 

70.——Non Obstante Veredicto.—Judgment 
notwithstanding verdict will not be granted, 
where the evidence was not so conclusively to 
the contrary as to preclude the possibility that 
any deficiency might not be supplied at anotir- 
er trial.—Larson v. Great Northern Ry. Co., 
Minn., 133 N. W. 867. 

Tl. Justices of the Peace—Theory pf Trial.— 
While no formality of pleading is necessary in 
an action before a justice, the parties are as 
much bound by the theory of trial in that court 
as in any other.—Stevens y. Bacher, Mo., 141 &. 
W. 11438. 

72. Landlord and Tenant—Fire Escapes.— 
The owner of a building, who, during the term 
of a lease thereof, unlawfully fails to equip 
such buildings with fire escapes, cannot main- 
tain an action on such lease for the rent.— 
Leuthold v. Stickney, Minn., 133 N. W. 856. 

73.—Nuisance.—An owner of land in posses- 
sion of a tenent may sue for a nuisance caus- 
ing injury to the reversion, though the nuisance 
itself is temporary.—Bigbee Fertilizer Co. v. 
Scott, Ala., 56 So. 83 

74. Libel and Slander—Innuendo.—An innu- 
endo may give point or meaning to matters suf- 
ficiently expressed before, but is not available 
to establish a new charge.—McCauley v. State, 
Tex., 141 S. W. 975. 

75>. Limitation of Actions—Revival of Action. 
—Both principal and surety in a bond to the 
county held joint payors, and payments by the 
principal stopped the running of the statute of 
limitations in favor of the surety.—Clinton 
County v. Smith, Mo., 141 S. W. 1091. 

76.—-State.—Limitation founded on mere de- 
lay will not bar a state or the nation from 
maintaining suits to preserve and enforce its 
just rights.—State of Iowa v. Carr, U. S. C..C. 
A., 191 Fed. 257. 

ps B Mandamus— Abstract Question.—Where 
questions raised in mandamus have become ab- 
Stract or hypothetical, the case will be dis- 
missed.— Yeager v. Shelton, Okla., 119 Pae. 
994, 

Tk. Master and Servant—Assumption of Risk. 
—Uniess plaintiff employee knew of the great 
danger in using iron tampering rods in a blast- 
ing operation, and voluntarily determined to 
risk their use, he did not assume the risk of 
injury therefrom.—Brazille y. Carolina Barytes 
N.C, 73 &. BR 215. 


79.—Burden of Proof.—Where the relation 
of an employer to a construction company is as 
consistent with the theory of agency as that of 
independent contractor, the burden held on the 
employer to show the true relation —Norwe- 
fian Danish Methodist Episcopal Church of 
Spokane Falls v. Home Telephone Co., Wash., 
119 Pace. 834, 

80.—Inspection.—A servant is under no duty 
to inspect the tools and appliances furnished 
him by the master.—Asher y. Byrnes & McCau- 
ley, Ark., 141 S. W. 1176. 

81——Safe Applances.—An employer's duty 
to use reasonable care to furnish reasonably 
Safe appliances cannot be delegated, so as to 
absolve him from liability for negligent per- 
formance.—Jackson v. Yak Mining, Milling & 
Tunnel Co., Colo,, 119 Pac. 1058. 

82.——Scope of Duty.—To make an employer 
Hable for an assault upon a third person, com- 
mitted by an employee, the latter must have 








acted within the scope of his employment.— 
Ducre v. Sparrow-Kroll Lumber Co., Mich., 133 
N. W. 938. 


83. Vice Principal.—Where the foreman of 
a mill company told an employee not to use a 
ladder until it was made secure, and himself 
nailed the ladder in its first position, the em- 
ployee, after it had been moved and replaced, 
had a right to assume that it had been made 
secure in its new position.—Campbell v. Win- 
slow Lumber Co., Wash., 119 Pac. 832. 


84. Mechanics’ Lien—Right to Enforce.—A 
lien of a laborer or materialman is not defeated 
by payment in advance to the contractor of the 
full amount due him.—Johnson y. Spencer, Ind., 
96 N. E. 1041. 


85. Monopolies—Common_  Stock.—The _ faet 
that the common stock, of two or more corpora- 
tions, engaged in the same general lines of 
business, is owned by the same body of- in- 
dividual stockholders, does not alone create a 
condition of monopoly repugnant to the pro- 
visions of the Sherman anti-trust act.—United 
States v. American Tobacco Co., U. 5. Cc. C., 191 
Fed. 371. 

86. Municipal Corporations—Governmental 
Duty.—A city accepting a charter imposing: a 
public governmental duty held not liable for 
negligence in performance thereof, but is liable 
for negligence in the performance of a private 
duty granted primarily for the benefit of its 
own citizens.—Dyer vy. City of Danbury, Conn., 
81 Atl. 958. 

&87.——Notice of Powers.—aAll persons are 
bound to take notice of the extent and limita- 
tions of charter powers in dealing with muni- 
cipal corporations or their officers.—General El- 
ectric Co. v. Town of Ft. Deposit, Ala., 56 So. 
802. 

88. Navigable Waters—Riparian Owner.—The 
titie to an island which springs up in the bed of 
a navigable stream vests in the owner of that 
part of the bed upon which the land forms,— 
State of Iowa vy. Carr, U. S&S C. C. A., 191 Fed. 


257. 





89. NegHgence—Question of Law.—It is only 
when the facts are undisputed, and are such 
that reasonable men can fairly draw but one 
conclusion, that negligence is a question for 
the court.—Jackson y. Yak Mining, Milling & 
Tunnel Co., Colo., 119 Pac. 1058. 

90. Parent and. Child—Burden of Proof.— 
Where, in an action for the death of a child 
while in the employ of the defendant, the the- 
ory of the action is for a breach of the con- 
tract of hiring, the plaintiff must show a viola- 
tion of the contract and that it was the proxi- 
mate cause of the injury.—Haynie v. North 
Carolina Electric Power Co., N. C., 73 S. E. 
198. 





91. Partition—Purchaser at Sale.—An intend- 
ing purchaser at a partition sale is not a pur- 
chaser, but a mere preferred proposer, until af- 
ter the sale has been confirmed.—Patillo v. 
Lytle, N. C., 73 S. E. 200. 

92. Res Judicata.—A decree partitioning 
property of the estate of one parent, when the 
heirs of the parent are parties, does not affect 
the interests of the heirs in the same property 
inherited from another parent.—Moss vy. Slack, 
Tex., 141 S. W. 1063. 

93. Partnership—Survivinge Partner.—A sur- 
viving partner, who purchased goods with the 
partnership funds and carried on the business, 
held not to be charged with the amount of the 
purchase and refused a credit for the amount 
of the goods.—Dickens vy. Dickens, Ala., 56 So. 
809. 

94. Paupers—Fraudulent Conveyances.—A 
town held not entitled to sue to set aside a 
conveyance by an inhabitant of all his prop- 
erty, followed by his wife becomigg a charge 
on the town.—Town of Winchester v. Moriarty, 
Conn., 81 Atl 965. 

95. Payment—Money as Medium.—Unless a 
party has expressly agreed not to demand pay- 
ment in money or has estopped himself or ex- 
pressly waived his right to demand such pay- 
ment, he may enforce his just claim for money 
indzgment.—Johnson v. Spencer, Ind., 96 N.. E. 
1041. 
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96. Principal and Agent—Evidence.—Under a 
complaint for goods sold and delivered, it was 
competent for plaintiff to show that defendant 
bought the goods through his agent whose acts 
in purchasing’ he ratified—Morgan v. Moorhead, 
8S. C, 73 8. &. 

97. Raitlroads—Evidence.—aA letter written on 
behalf of the United States to a railroad com- 
pany giving notice of inflammable material on 
its right of way held admissible in an action 
to recover for damage caused by a fire subse- 
quently.—Corvallis & E. R. Co. v. United States, 
US CC. A, 191 Fed. 310. 


98, Lawful Organization.—In a_ suit be- 
tween two railroad companies as to crossing a 
grade, one cannot attack the legal organization 
of the other on the ground of irregularities, 
where the state does not interfere,—Pittsburg, 
S. & N. R. Co. v. Keating’ & S. R. Co., Pa. 81 
Atl... 935. 

99. Setting Out Fire.—In an action against 
a railroad company for loss by fire set by an 
engine, entries in a memorandum book kept by 
the company, showing an examination of the 
engine after the fire, held admissible—J. H. 
Worden Lumber & Shingle Co. v. Minneapolis, 
st. P. & S. S. M. Ry. Co., Mich.. 133 N. W. 949. 

100. Release—Inadequacy of Consideration. 
—Gross inadequacy of consideration for a re- 
lease of claim for personal injury is a circum- 
stance which may be considered on an issue of 
fraud in its procurement.—Brazille v. Carolina 
Barytes Co., N. C., 73 S. EB 215. 

101.- Rescission.—One rescinding a release 
for fraud must make speedy restoration to the 
other party of anything received under the re- 
lease.—St. Louis & S. F. R. Co. v. McCrory, Ala., 
56 So. 822. 

102. Reliigous Societies—Dry Trust.—When 
property has been bequeathed, devised, or con- 
veyed to any person or persons whomsoever 
for the use of any church, congregation, or re- 
ligious worsnip, the person so acquiring the 
legal title is as to the property acquired but a 
dry trustee, without any power of control or 
management.—Mazaika, et al. v. Krauczunas, 
et al., Pa., 81 Atl. 938. 

103. Removal of Causes—Diversity of Citizen- 
ship.——Where neither party to a suit is a resi- 
dent of the state where it is begun, there is 
no right of removal to the federal courts on 
the ground of diversity of citizenship.—St. 
Louis & S. F. R. Co. v. Matlock, Tex., 141 S. W. 
1067. f 

104. Sales—Acceptance.—Any act done by 
the buyer of goods tendered in fulfillment of 
a contract of sale, which he would have no right 
to do if he were not the owner, constitutes of 
itself an acceptance of the goods.—Fred W. 
Wolf Co. v. Monarch Refrigerating Co., Ill., 96 
N. E. 1063. 

105. Inspection.—A consignee of fruit, who 
does not inspect it on arrival, but pays the 
draft for the price, held not entitled to recov- 
er the value of alleged defective fruit.—Corey’s 
Wholesale Fruit Co. v. W. R. Fuller & Co., 
Fla., 56 So. 800. 

106. Specific Performance—Evidence.—In de- 
termining the adequacy of consideration under 
a contract sought to'be specifically performed, 
as affecting plaintiffs’ right to such relief, the 
question is not whether the price was the high- 
est obtainable, but whether it was fair and 
adequate under the circumstances.—Wilson, et 
al. v. White, Cal., 119 Pae. 895. 

107.——Judicial Discretion.—Specific perfor- 
mance is not a matter of absolute right, but 
rests in the sound discretion of the court, ex- 
ercisable as justice demands.—Hawkins v. Doe, 
Ore., 119 Pac. 754. 

108. Street Railways—Grease on Tracks.—A 
street car company is only negligent in using 
grease on its tracks when it places grease up- 
on its rails or the street in such quantities as 
to make the street not reasonably safe for traf- 
fic—Barrett v. Connecticut Co., Conn., 81 Atl. 
963. 

109. Taxation—Estoppel.—That an owner has 
paid an unlevied school tax for several years 
does not estop him or his successor to sue to 
annul a sale based on subsequent delinquency. 
—Morton v. Xeter Realty, La., 56 So. 883 





























110.——Inheritance.—Widow who takes rea] 
estate in lieu of dower held not exempt from 
inheritance tax as to so much of the real es. 
tate as equals the value of her dower inter. 
o_o re Sanford’s Estate, Neb., 133 N. wW, 
iv. 


111. Telegraphs and Telephones—Death Mes. 
sage.—In an action for negligent delay in de- 
livering a death message, it was no defense 
that defendant might have refused to accept 
the message because the addressee resided in 
the country.—Western Union Telegraph Co, y, 
Snell, Ala., 56 So. 854. 


112. Punitive Damages.—Where the fail- 
ure Of a telegraph company to promptly trans- 
mit a death message was due to gross neglect, 
punitive damages may be assessed.—Western 
a Telegraph Co. v. Robbins, Ala., 56 So, 





113. Trustee—Estoppel.—A trustee under a 
mortgage is bound to know that all the stafe- 
ments made by him in a certificate authenti- 
cating a bond secured by the mortgage are 
true.—Mullen v. Eastern Trust & Banking Co, 
Me., 81 Atl, 948. 

114. Trusts—Consideration.—An agreement 
to pay one-half of a mortgage note for the 
purchase money borrowed to pay for land isa 
valuable consideration, which will support an 
agreement by the maker of the note to hold 
half the land in trust for the promissor.—Wat- 
kins v. Watkins, Tex., 141 S. W. 1047. 

115. Parol Evidence.—Where an _assign- 
ment of a school land contract created a trust, 
but was indefinite as to the duties of the trus- 
tee, parol evidence was admissible to make the 
instrument definite and certain in that regard 
—aAdams vy. Canutt, Wash., 119 Pac. 865. 

116. Vendor and Purchaser—Breach of Con- 
tract.—Where real property is attached as that 
of the vendor before conveyance under a con- 
tract, there is a breach of the contract to con- 
vey, for which the vendor would be liable in 
an amount at least equal to the value of the 
property.—Adams v. North American Ins. Co, 
Mass., 96 N. E. 1094. 

117. False Representation.—Where a falls 
representation by a vendor is presumably with 
in his knowledge, and made as a positive as- 
sertion of an existing fact, the vendee is not 
bound to make inquiries for himself.—Wester- 
man y. Corder, Kan., 119 Pac. 868. 

118. Water and Water Courses—Irrigation.— 
The owners of separate tracts of land and of 
water rights, under a contract with an owner 
of an irrigation ditch, held entitled to apply to 
the land only the necessary amount of water 
represented by the contracts.—Weldon Valley 
Ditch Co. v. Farmers’ Pawnee Canal Co., Colo, 
119 Pac. 1056. 

119. Surface Water.—Surface water caused 
by rain or melting snow is a common enemy 
against which every landowner may defend his 
land even to the injury of others.—Wood Vv. 
City of Tacoma, Wash., 119 Pac. 859. 

120. Wills—Description of Legatee.—A be- 
quest to the “Baptist Theological Seminary 
situate in Newton,” held good as a bequest to 
the “Newton Theological Institution.”—Giddings 
v. Gillingham, Me., 81 Atl. 951. 

121. Partial Invalidity.—A will cannot be 
invalidated as to one legatee and upheld as to 
the others.—In re Lavinburg’s Estate, Cal., 119 
Pac. 915. 

122. Pretermitted Heir.—Omission of. chil- 
dren in a will does not necessarily invalidate 
it, and their remedy is to appear and demand 
distribution, which, as to them, would be unint- 
fluenced by the provisions of the will.—Lowery 
v. Hawker, N. D., 1383 N. W. 918. 

123. Revocation.—A prior will is revoked 
by the execution of a subsequent will contain- 
ing an express revocat’on clause, whether the 
later will is probated or not.—Blackett v. Zieg- 
ler, Iowa, 183 N. W. 901. 

124, Testamentary Capacity.—Where want 
of testamentary capacity is charged in 4 will 
contest, all the surrounding facts, including the 
will, may be considered.—Beemer y. Beemer 
Ill., 96 N. E. 1058. 
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Especially Serviceable 
to the Advocate in the actual work which he must do. 


Part One—The Work Out of Court 
Part Two—The Work In Court 


The work of the Advocate has a delightful literary 
style—it is as entertaining as a novel—indeed, after 
reading a few pages, one instinctively reads on, not 
wishing to lay the book aside until it is finished. 


One Volume, 600 Pages 
Cloth Binding, Gilt Top, $4.00 Delivered 
Flexible Morocco, $5.00 Delivered 





Most Complete—Most Useful 


The NEW THOMPSON on 


CORPORATIONS 


Rewritten—Rearranged 


Every lawyer who has the New Tuompson on Cor- 
PORATIONS, or who really knows the set, knows that 
it is absolutely complete, thatit is the best arranged, 
thatitis accurate and up-to-date, that it cites every- 
thing, that it contains the most valuable collection of 
corporation forms ever published, that it is, by far, 
the most useful. He knows, in fact, that it is the 
Stanparp—that for years to come it will be the one 
great Final Authority on the Law of Corporations. 

“The Latest, Best, Greatest Work on that Most 

Important Subject.” 

Hon. Henry Brannon, West Va. Supreme Court of Appeals. 


The New Thompson on Corpcrations cites the official 
State and U. S. Reports, and by parallel references 
the entire Reporter System. the L. R. A, and the 
Trinity of American Reports, American Decisions, 
and American State Reports. 


80.000 Cases Cited 150,000 Citations 
9,000 Pages Seven Large Buckram Volumes 
Price $42.00 Delivered 








Encyclopedic Treatment 


THOMPSON on 


NEGLIGENCE 


The Supreme Authority 


The one magnificent work that absolutely covers the 
whole subject—that renders unnecessary the hundred 
and one piece-meal treatises on various phases of the 
big question. 

Universally recognized as the leading authority and 
cited with approval by the Supreme Court of the 
United States. 


“The volumes are remarkable for their compre- 
hensiveness as well as for the learning and ability 
shown intheir preparation. The work inits pres- 
ent form is unrivaled.” 


Judge John F. Dillon, New York. 


Every State in the Union cites Thompson on Negli- 
gence in its Courts of Last Resort. Citations to 
Official Reports, with parallel references to L. R. A., 
the Trinity and the Reporter System. 


9,000 Pages Over 100,000 Citations 
Seven Large Volumes Buckram Binding 
Price $42.00 Delivered 
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